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OP1 NI ON

McMurray, J.

This is an appeal from a judgnent of the juvenile court of

Knox County wherein the court term nated the parental rights of the



appel l ant (defendant). For reasons hereinafter stated, we reverse

the judgnent of the trial court.

The defendant is the natural father of Raynond Ant hony Tayl or
and Joe Eric Taylor, Jr., both mnors. The natural nother
surrendered her parental rights prior to the hearing termnating
the defendant's rights. The record reflects that the children had

been placed in a foster hone and had been with their present foster

parents sonme fifteen nonths.

The State of Tennessee through the Departnment of Human
Services filed a petition to term nate the defendant's parental
rights. The defendant filed a response to the petition pro se
The case proceeded to trial with the defendant not having the
benefit of counsel and again acted pro se. At the conclusion of
the trial the court found that the defendant's parental rights

shoul d be term nated and entered a judgnment accordingly.

Def endant chal | enges the propriety of thetrial court's action
in proceeding to trial without first advising the defendant of his
right to counsel and explaining his rights to himas required by
t he Tennessee Rul es of Juvenil e Procedure. Defendant al so conpl ai ns

of the adm ssion of certain evidentiary matters.



W will address the issue relating to the court's failure to

advi se the defendant of his right to counsel and the fail ure of

court to appoint counsel. From a constitutional viewoint

t he

t he

United States Supreme Court has determned that parents have a

fundanmental right to the care, custody and control of their

chi | dren. Stanley v. Illinois, 405 U S. 645, 92 S. C. 1208,

31

L. Ed. 2d 551 (1972) It has |ikew se been established in this

jurisdiction that our constitution (Article I, Section 8) recog-

nizes a fundanental right of a parent to the care, custody

control of their children. Hawk v. Hawk, 855 S.W2d 573

(Tenn. 1993). In Nale v. Robertson, 871 S.wW2d (Tenn. 1994)

court nmade the foll ow ng observations:

This Court found in Davis v. Davis, 842 S. W 2d 588,
600 (Tenn. 1992), that "there is a right of individual
privacy guaranteed under and protected by the liberty
cl auses of the Tennessee Declaration of R ghts."” This
constitutional right of privacy includes parental rights.

In light of this right to privacy, we believe that
when no substantial harmthreatens a child' s welfare, the
state | acks a sufficiently conpelling justification for
the infringenment on the fundanental right of parents to
raise their children as they see fit.

The right to counsel has al so been addressed both by the U.

Suprene Court and our appellate courts. In Howson v. Howson,

unreported opinion of this court, 1993 Tenn. App. Lexis 457,

courted not ed:

and

577

t he

an

t he



Under the U S. Constitution, parents do not have an
absolute right to counsel in such proceedings [term na-
tion of parental rights]. Mn, [State ex rel. T.H by
HH v. Mn, 802 S.W2d 625 (Tenn. App. 1990)] at 626,
citing Lassiter v. Departnment of Social Services of
Durham Gty, 452 U. S 18, 101 S. C. 2153, 68 L. Ed. 2d
640 (1981). The trial court nust consider the interests
of the State, the interests of the parents, and the risk
that a failure to appoint counsel wll lead to an
erroneous result. The Mn court analyzed Lassiter in
i ght of |ater Suprenme Court decisions and summari zed how
to assess the risk of erroneous results on the nerits as
fol | ows:

"To hel p assess the risk of an unfair proceeding
resulting in an erroneous decision, the courts in
Lassiter and Davis have |isted several factors that
bear on the question. They include: (1) whether
expert medical and/or psychiatric testinmony is
presented at the hearing; (2) whether the parents
have had uncomon difficulty in dealing with life
and |ife situations; (3) whether the parents are
thrust into a distressing and disorienting situa-
tion at the hearing; (4) the difficulty and com
plexity of the issues and procedures; (5 the
possibility of crimnal self-incrimnation; (6) the
educati onal background of the parents; and (7) the
per manency of potential deprivation of the child in
guestion.™”

Qur present Rul es of Juvenil e Procedure becane effective July
1, 1984. Since these rules postdate Lassiter, it woul d appear that
in order to insure that the conditions therein stated are properly
consi dered, the Tennessee Suprene Court and the CGeneral Assenbly,
by the adoption of the Rules of Juvenile Procedure, provided
m ni mum requirenents which the trial court nust follow when a

parent appears at a term nation hearing w thout an attorney.



Rul e 39, Tennessee Rules of Juvenile Procedure, provides in

pertinent part as foll ows:

Rul e 39. Term nation of Parental Ri ghts.

* * * *

(f) Adjudicatory Hearing on Term nati on.

(1) The court shall conduct an adjudi catory hearing
to determ ne the i ssues raised by the petition and by any
answer (s) filed. Notice of the hearing shall be provided
in the summons.

(2) At the beginning of the hearing, any party who
appears without an attorney shall be inforned of the
right to an attorney, and in the case of an indigent
respondent, the court shall consider the facts and
circunstances alleged and neke a deternmination as to
whet her an attorney shoul d be appoi nted. (Enphasis ours).

* * * *

Since it is well-settled that a parent has a fundanental
right, (constitutionally guaranteed against the state when no
substantial harmthreatens a child' s welfare), to the care, custody
and control of their children, we consider the procedures of Rule
39(f)(2), regarding the right to have an attorney, appointed or

ot herwi se, to be mandatory.

The transcript of the hearing reflects that the trial court
failed to advi se the defendant at the begi nning of the hearing that
he was entitled to an attorney and further failed to make a
prelimnary finding of indigency or non-indigency. The record does

not denonstrate that the court considered the facts enunerated in



Lassiter or Davis to make a determ nation of whether this was a

proper case for the appointnent of an attorney. W find this to be

reversible error.

The above i ssue is dispositive of the appeal, however, we w ||
briefly discuss the issue relating to the adm ssion of evidence.
At the hearing, the attorney for the Departnent of Human Services
i ntroduced evi dence by way of cross exam nation of conduct by the
def endant, when he was 10 years old.® Rule 608(3)(c), Tennessee

Rul es of evidence provides as foll ows:

(c) Juvenile Conduct. - Evidence of specific
i nstances of conduct of a witness commtted while the
Wi tness was a juvenile is generally not adm ssi bl e under
this rule. The court nmay, however, all ow evi dence of such
conduct of a witness other than the accused in a crim nal
case if the conduct would be admi ssible to attack the
credibility of an adult and the court is satisfied that
adm ssion in evidence is necessary for a fair determ na-
tion in a civil action or crimnal proceeding.

On remand, the court should examne the evidence of the
defendant's juvenile conduct wunder the above rule. St at ed
otherwi se, the court nust determne if the evidence would be
adm ssible to attack the credibility of an adult and nake a further
finding that adm ssion of the evidence is necessary for a fair

determ nation of the case.

1Al t hough no objection was made to the evidence, the failure to do so may be
the result of the lack of proper |egal advice.

6



W reverse the judgnent of the trial court. In so doing, we
do not express any opinion on the nerits of any issue before the

court on remand.

This cause is remanded to the trial court for such other and
further action as may be necessary to conclude this case. Costs of

this appeal are assessed to the appellee.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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This appeal cane on to be heard upon the record from the
Juvenile Court of Knox County, briefs and argument of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was reversible error in the trial court.

We reverse the judgnent of the trial court. This cause is
remanded to the trial court for such other and further action as
may be necessary to conclude this case. Costs of this appeal are

assessed to the appell ee.



PER CURI AM



